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SMITH, CHIEF JUSTICE, FOR THE COURT:
1.  TheLowndesCounty Chancery Court granted Wanda S, Holley adivorcefrom Danny L. Holley
ontheground of uncondoned adultery. Thechancdlor ordered Danny to pay $2,000 per monthin periodic
dimony (for a period of 60 months) and $400 per child per month as child support. Danny Holley
gppeded, and the Court of Apped saffirmed the child support awvard and reversed and rendered the order

of dimony, finding thet the chancdllor's avard of such was manifest eror. Holley v. Holley, 2003 WL



2196482 (Miss. Ct. App. 2003). Wanda filed apetition for writ of certiorari and assarted thet the Court
of Appeds impropely subdituted its opinion for thet of the chancdlor. We granted the petition for
catiorari and now reverse the Court of Appeds decison and the chancdlor’ sjudgment on dimony and
remand this case to the Lowndes County Chancery Court for further proceedings consgtent with this
opinion.
FACTUAL AND PROCEDURAL HISTORY

2. Wandaand Danny Halley were married for nineteen years and have three children, aged (at the
time of thedivorce) 17, 15, and 12. Danny is a sock broker, and Wanda is a partner in an accounting
firm. As mentioned previoudy, divorce was granted on the grounds of Danny’s uncondoned adulterous
dfar. Thechancdlor avarded Wanda custody of their three chil dren, which was uncontested by Danny.
Jud prior to the divorce, Danny wasin trestment for acohol abuse, which, according to him, imposed a
noticegle burden upon his earnings in the months immediatdy before the divorce
18.  Thechancdlor found that Danny's grossearningsfor 2001 were $1.36,010.69, and for the past Sx
yearswere $147,788. Histotd monthly expenseswere $3,565. The chancdlor dso found that Wandas
gross monthly earnings were $6,112, her totd monthly living expenses were $4,176, and the children's
monthly expenses were $4,183. The chancellor further determined thet the net value of the marital assts
was $806,684 and gpportioned those assats accordingly. The chancdlor awarded Wanda $525,523
whichisindusiveof the $315,000 maritd home, and $382,238 to Danny, whichindudes Danny's 401 (k)
plan that amounts to $317,000.
4.  Inthejudgment of divorce, the chancdlor noted:

Factors to be conddered in the determination of dimony are st forth in

Armstrong v. Armstrong, 618 S0.2d 1278 (Miss. 1993) and Hemsleyv. Hemsley,
639 So. 2d 909 (Miss1994). The Court findsthet Wandaisentitled to periodic dimony



whileghe is adjuding to a new life of finendd indgpendence and providing care for the

children. Accordingly, sheisawarded periodic dimony of $2,000 per month for aperiod

of gxty (60) months beginning on thefirgt day of March 2002, and continuing on the first

day of the next fifty-nine (59) months thereefter. This dimony obligation shdl termingte

upon Wandds remarriage or the degth of ether party.
.  TheCourt of Appeds, in aunanimous decison, ated thet the chancdlor falled to provideadear
andyss of the factors which he rdied upon to determine the gopropriateness of dimony and held:

Whenthe entirety of the record is carefully reviewed, the evidence isincondsent

with an award of dimony. The chancdlor's decison to avard dimony was therefore

meanifest error, accordingly, we reverse and render the award of dimony.
Holley, 2003 WL 2196482, a *3. Wanda Holley assarts that the Court of Appeds erred because, as
the authorities mandete, the test is not whether the evidence is "'inconggtent” with an dimony award but
whether "...thereis any subgtantia credible evidence...” to support the findings of achancdlor who had a
chance to hear and evauate the credibility of the parties

ANALYSS

6.  This Court's dandard of review defers much to the chancdlor's find judgment. As areviewing
court, we are not to merdly subdtitute our own judgment for thet of the chancdlor's We may reversethe
chancdlor’ sfindings only if we find thet they are menifestly wrong or dearly eroneous when examining
the record before us. Sanderson v. Sanderson, 824 So. 2d 623, 626 (Miss 2002). However, our
ultimate god in divorceisto do equity. Ferguson v. Ferguson, 639 So. 2d 921, 934 (Miss. 1994).
This Court hashddthat "[g]limony isconsdered only after themarital property hasbeen equitably divided
and the chancdlor determines one spousehas uffered adeficit.” Lauro v. Lauro, 847 So. 2d 843, 848
(Miss. 2003). InArmstrong v. Armstrong, 618 So. 2d 1278 (Miss.1993), this Court set out the 12

factorsthat must be consdered by the chancdlor in arriving at findings and entering judgment for dimony.

Theefactorsae



(1)  theincomeand expensssof the parties;

(2  thehedth and earning capecity of the parties;
(d  theneedsof each party;

(4)  theobligationsand assets of eech party;

(5  thelength of the marriage

(6)  thepresence and aosence of minor children in the home, which may require thet one or
both of the parties ether pay, or persondly provide child care;

(7)  theageof the parties

(8)  thedandard of living of the parties, bath during the marriage and at thetime of the support
determination;

(9)  thetax consequences of the gpousal support order;
(10)  any fault or misconduct;
(11) wasteful disspation of the assts by ether party;

(12)  or any other factor deemed by the court to be“just and equitable’ in connection with the
Setting of spousd support.

7. Inreverang and rendering the dimony award, the Court of Appeds emphadized that Danny's
monthly earnings (induding his broker's bonuses) hed subgtantialy dedined in the eight months fallowing
his return from the rehabilitation center. The Court of Appeds dso stressed thet Wandds podtion asa
partner in an accounting firm, and her grossmonthly income of $6,112 indicated that shewes, infact, ble
to maintain her gandard of living. The Court of Apped s noted that the purpose of dimony isnot punitive,
but ingteed, is designed to assst the gpouse in meeting his or her reasonable nesdswhiletrangtioning into

anewlife Tilleyv. Tilley, 610 So. 2d 348, 34 (Miss 1992). ThisCourt concludesthat the chancdlor



properly medethat distinction and, infact, used thet very languegein thejudgment. Therefore, thedimony,
dthough incorrect asto its specific type, was avarded for its proper pur pose.

8.  Therefore in order to determine whether equity has been donein this case, we look to Danny's
finendd ahility to mekethedimony paymentsadone, sncenather custody nor the digtribution of the marital
asts are contested. Wanda assarts that her monthly expenses are $8359. Danny contends that from
2000 to 2001, he had a 40 percent drop in his production as a broker and financid consultant. He
atributesit to the downturn of the slock market that began in 2000. He Satesthat his broker's bonus as
wdl as his manager's bonus, which were previoudy figured into hisincome of the past years, will not be
forthooming the year in question because of hislossin production. He averages his gross monthly income
as $4861.40, with an adjusted grossincome of $3,111. He assarts that, presently, he is not earning
enough to make the ordered child-support payments, the dimony payment, or even satiy hisown living
expenses.

19.  Wandaemphaticaly disputesthisand notesthet at no timewithin the pest 14 yearshas Danny ever
medeaslittleashe projected intheyear judt prior to thedivorce proceedings. Furthermore, Wandapoints
out that Danny's mogt recent earnings assessments were made in the months during which he was
undergoing trestment for acohal dbuse. Dueto the fact thet Danny'searmingsare basad on commissions,
itislogicd thet hisearningswould belower in aperiod of timethat hewas unabletowork. Wandafurther
argues that the actud earning Satement, issued by Danny'semployer just prior to trid on November 27,
2001, showed regular earnings (nat induding bonuses) amounting to $89,319 for the preceding 9 months.
Based on these figures Wanda assarts that after taxes, dimony and child support, Danny's net monthly
eanings ae $3,360. Wandaaso contendsthat in the didribution of the maritd assets sheonly received

$91,501 inliquidated assatsand has $101, 780 in detat (the ba ance of the mortgage on the houseand crediit



card debt incurred after their sgparation). According to Wandd s cdculaions, Danny recaived roughly
$46,744 in liquidated assets and had no subgtantid debt. The point of digoute between the parties is
whether Danny’s mogt recent earning history indicates a true decrease from his past Six-year earning
higory.

110.  This Court finds thet the chancellor went to great lengths to date his findings with regard to
equiteble didribution of the marital assets pursuant to Ferguson and did so in gppropriate detall.
However, even though the chancdlor did Satethat Armstrong provided the rdevant guiddinesto follow

for determining an dimony award, he falled to ddineste his reesoning and analys's regarding the amount
and type of dimony to be didtributed.
11.  ThisCourt charatterizesthedimony awarded to WandaHalley asrehabilitative periodic dimony.
Rehdbilitative periodic dimony is meant not to be an equdizer between the parties, but indeed, isto
dlowing the party with lesser finandd &bility to Sart anew without being dedtituteintheinterim. InLauro
v. Lauro, 847 So. 2d 843, 849 (Miss. 2003), we described rehabilitative dimony and its purpose:
Rehahilitative dimony isawarded to partieswho have put their career on hold whiletaking
care of the maritd home. Rehahilitative dimony dlows the party to get back into the
working world in order to become sf-auffident. Therefore, rehabilitative dimony is not
congdered during equitable digtribution.
"Renahilitative periodic dimony” is an equitable mechaniam which dlows a party nesding
assgance to become sdf-supporting without becoming dedtitute in the interim. " Periodic
dimony”" is for an indefinite period vesting asit comes due and modifidble. "Renahlitative
periodic dimony” is modifisble as wdl, but is for a fixed period of time veding as it
accrues.
112. Here therecord revedstha Wandahasagable, professond pogtion and did not put her career
on had a any time during themarriage. Arguably, rehabiilitative periodic dimony wasnot the gopropricte

type of dimony inthiscase. The Court of Appedls should have remanded this case to the chancdlor for



findings of fact and goplication of theArmstrong guiddines on the issue of dimony, with indructions thet
he examine in detal Danny's finendd ahility or lack thereof to pay a reasonabdle determined amount of

dimony.

CONCLUSION

113.  For these reasons, we reverse the Court of Appeds decison and the chancdlor’s judgment as
to dimony and remand thiscaseto the chancery court for determination of the gppropriatietypeand amount
of dimony condgtent with thisapinion. Indl other respects, the judgments of the Court of Appeds and
the chancery court are affirmed.
14. THEJUDGMENT OF THE COURT OF APPEALSISAFFIRMED IN PART AND
REVERSED IN PART, AND THE JUDGMENT OF THE CHANCERY COURT IS
AFFIRMED IN PART AND REVERSED AND REMANDED IN PART.

WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND RANDOLPH, JJ.,

CONCUR. GRAVES,J.,DISSENTSWITHOUT SEPARATEWRITTENOPINION. DIAZ
AND EASLEY, JJ., NOT PARTICIPATING.



